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Federal Construction on Indian Land ‘
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On. or about June‘27, 1978, Thomas E. Moore, the Regional
Engineer for Region VvIIT (Denver), raised certain cuestions
with you that called for legal opinions. - Those guestions

(somewhat Paraphrased), and the legal opinions relating to
them, are as follows: .

1. Is there authority for IHS to build Federal
facilities on land leased_from an Indian +trikbe?

As a general rule, Federal facilities may not ke constructed
on non-federally ownegd land. -At common law the fee simple
Owner of land owns any improvements such as buildings on that
land.. That is true in the case 0f leased land, subject, how-
€ver, to an agreement to the contrary between the lessor and
the lessee. Accordingly, at the end. of the leasehold term
the Yessor would. acquire full title to,thewimprovements '
Placed thereon By the lessese unless» the lessee has -reserved

e v

.the. ri ht to. remove such im rovements«at the eng cf the lease
P

term. An Outstanding example is the case oFf the Roosevelt
Hotel in New York City, which became the Property of the New
York Central Railroad upon the termination of jitg lease with
the builder of the Hotel. Aas pointed out in a memorandum
dated April} 13, 1965 from Manuel B. Hiller to A.T. Hollister,
Legislative Legal Liaison Officer, PHS:

It is well established rule thatuappropriatedj
-funds maymnotwordinarily“befused for the per-
manent improvement of private Property unless,
. Specifically authorized by law. 35 C.G. 715,
See also 15 .c.g. 761; 20 id. 827; and 29 ig.
279. o T
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This rule is based upon the fact that now
Government official in the absence of:
specific legislation, is authorized to give:

 'away Government property. (35 C.G. at page .
716) .

As was pointed out.in that memorandum of April 13, 1965,.
temporary+<facilities may be erected-on leased property pro- -
vided that the right to remove them is contained in the lease
instrument., Such a result requires, however, that there be
~authority» to gonstruct temporary facilities (which has been
cecntained in the Indian Health appropriatjions under the phrase
“purchase and erection of portable buildings") and that the
facilities in guestion be in fact temporary .in nature. More-
over, much of what is sometimes considersad £6 beé Indifn. tribal
land is in fact land.held.in.fee simple by“-the «United States-
although in trust for the Indian tribe. The general rule stated
above would, of course, have no application to such a situation.

_/-l)’l//r') ————

As to Indian tribal land, Federal Indian Law (G.P:O.“l958) 2 £.
states at page 587: ' :

Although Indian tribal lands have been distinguished
from public lands in various ways, there are cer-
tain situvations in which tribal lands have been_
treated as.public lands. For example it has been
held that %£ribal lands, even though held by the
tribe in fee, may be considered_public rands OFf

the United States for the purpose of erecting
Federal buildings thereon, at least where Congress
has directed such action, or where the tribe itself .
has consented to the action.

A footnote to the quoted excerpt cites, in addition -to a memo-
randum of the Solicitor of the Interior, two decisions of the
Comptroller of the Treasury, 6 Comp. Dec. 957 (1900) snd 24
Comp. Dec. 477 (1918). The former decision stated at page 960:

*** The same acts which make the appropriations

for new buildings make large appropriations for

-the support of the school on the reservation, _

and as the funds provided for the support of the .
school is a gift it may, with scme show of .

reason, be contended that it was the inténtion .

of Congress that the provisions for new buildings

should be considered as a gift, and that the money {
should be expended on the land known to belong to o
the Indians in fee. : . :
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including ObPtions tg renew, that is a5 long
as the €Xpected lifg Of the facility?

In view of the answer to the first question, there ig legally
nNo such TeQuirement €ven though Such a lease term woulg be .
highly desirable. By the Same token,_there is no need +go
include @ right in the Government to remove the improvements,
especially Since that Normally €ntails an Oobligatigp to
restore the Promises to their Original €onditicn,

-

3. How does Section 323 of~thechonomy-Actw
apply +o buildings.erected with Federal

" appropriated funds op Property leased~x
from Indian tribes?A&

L

-:.l’ ’
Section 322 ! Y-Act .0f.1932. : 278a) has 3 GC
. . 3 . &’

Under
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4. Under P.L. 93-63g may IHQ_mgkew_amgranLJ;o or

a_contracse With anp Indian tribe for the con-

-S.C. 47) and tjtle-m
Government~ While

1t were
Ospital Purposesg no rental-—r
May a P.r, 93—638Hcontract be Entered into for {
construction of*guartersgto be occupiegd by

IHS employeeg? e

Telated agencies feor fiscal Year 197g (P.L, 95-74) Contains
at 91 Stat. 302 appropriations for rndiap Health Facilitjeg
Under the headings Department of Health, Education, and
Welfare, Health Serviceg Administration; Indian Health
-Facilitles, as follows: .

facilitjes, lncluding“quarters for
Personnel] ~*#x

A contrace for that Purpose may be €ntered intg With ap Indian /
tribe undarnthgvsuy Indian Act (25 u.s.c. : The use of the
Indian Self~Determination Act (p.1,. 3-638) for that purpose
is duestionable inasmuch as it ig difficult to see what func-~

”tion”would thefebyvbentransferredmto the Indjan tribe. 7hig
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to carry out their prescribed(gunctign and not to provide
revenue to the Government. Indes My revenue derived
therefrom would be deposited into Miscellaneous Receipts of
the Treasury. If the quarters were to be constructed by an
Indian tribe under P.L. 93-638, such rental proceeds would
presumably not go ta the Treasury but would go to the Indian
tribe. In short, the preduction—-of-revenue for the- Indiam
tribe is not a function-of-IHS.and is therefore not a function
being "transferred"to the Indian tribe. '

cc: Director, IHS
Duke McCloud, GCP
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FROM : Director, Office of Legislation
and Regulations Services

SUBJECT: Leased Housing for IHS Employees :

The Office of the General Counsel (OGC), Business and Administrative Law
Division, has responded to the question of the legal permissibility of the
government leasing quarters to IHS employees at less than the cost to the
government for those quarters. The OGC memorandum reflects a certain lack of
knowledge concerning the economic facts involved. This leads to thelr
questioning the rental amounts. Any large disparity between the economic cost
of a unit and the rental amount permitted to be charged can be expected to
raise questions so I urge you to assure that both_the.Economy.Act. (40.U.S.C.
278a) and the "Policy_ Governing.Charges. for. Rental Guarantees and Related
Facilities" (OMB Circular A-45) be strictly applied so as to forestall future
problems or guestions.

Nevertheless, the legal doubts raised by the earlier memorandum of the
Regional Attorney are answered in the July 10, 1980, OGC opinion. The best
summation is to.quote the relevant parts.

Section 704 of the Indian Health Care Improvement Act, (P.L. 94-437)
authorized IHS to lease living quarters from Indian tribes. This
authority is subject to 40 U.S.C. 278a, which prohibits the government
?& from leasing a building at a yearly rental in excess of 15 percent.of the_.
~ .fair-market .value of the.rented premises at.the .date. of.the lease.

The employee's rental must be calculated in accordance with OMB Circular
A-45, "Policy Governing Charges for Rental Guarantees and Related '
fFacilities," October 31, 1964, which essentially requires that the
government charge employees a "fair rental rate" based on prevaling local

?Q’ rates.

As long as the rental rate to the employee is set in accordance with OMB
Circular A-45, there would appear to be no improper supplementation of
compensation. Furthermore, the government's lease rate from the Indians
X is restricted only by the 15 percent limit of 40 U.S.C. 278a. Thus if
these requirements are followed, technically there is no violation of law.




